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1.

Introduction

1.1

This update has been produced following a question asked by the Independent
Examiner for the Bramham-cum-Oglethorpe Neighbourhood Development Plan
(Bramham NP) regarding the Habitats Regulations Assessment (HRA) Screening
Report (October 2017).

1.2

On 10 July 2018, the Examiner wrote to the Council and asked the Council to review
the HRA Screening Report in the context of the European Union Court of Justice
Judgement in ‘People over Wind’ dated 12 April 2018 and confirm, in consultation with
Natural England as the Statutory Consultee, that the Screening Report is considered
to be compliant with the Judgement, or alternatively states what actions are proposed
to rectify the situation.

1.3

The Council has agreed that it will re-consider the HRA Screening in light of the
Judgement, consult with Natural England as the Statutory Consultee, and provide a
response to the Bramham NP Independent Examiner.

2.

The Judgement

2.1

This note is not intended to provide a legal synopsis of the Court of Justice’s Judgment,
but the following is noted:
i.

The preliminary ruling given in the Judgment is concerned with whether Article
6(3) of the Habitats Directive 92/43/EEC means that at the screening stage of
a plan (or project) for Appropriate Assessment, it is possible to take account of
“measures intended to avoid or reduce the harmful effects of the plan (or
project) on the site” (emphasis added): J22; J27; J40;

ii.

The phrase “measures intended to avoid or reduce the harmful effects of the
plan (or project) on the site” means mitigation (or, as had been characterised
by the subject screening report in the case, “protective measures”): J17, J25,
J26 [see also: Orleans and Others, C-387/15 and C-388/15, EU:C:2016:583:
J25;

iii.

The Directive and Article 6, distinguishes this ‘mitigation’ from other
conceptually different measures, defined as “conservation”, “preventative” and
“compensatory” which are provided for in Articles 6(1) [conservation:
“…involving appropriate management plans specifically designed for the sites
or integrated into other development plans…which correspond to the ecological
requirements of the natural habitat types in Annex I and the species in Annex
II present on the sites”], (2) [preventative: “steps to avoid…the deterioration of
natural habitats…as well as disturbance of the species from which the areas
have been designated…”] and (4) [compensatory], respectively (J25). It is
consistent with the Directive being silent on the separate concept of ‘mitigation’,
that the Court found ultimately that at the screening stage for Appropriate
Assessment, it is not possible to take account of mitigation, again characterised
as “measures intended to avoid or reduce the harmful effects of the plan (or
project) on the site”;
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iv.

Consistent with the Directive, the Judgment is not authority for any proposition
that at the screening stage for Appropriate Assessment, it is not similarly
possible to take account of measures other than mitigation, including
conservation, preventative, or compensatory measures [J22; J35 - J36; J40];

v.

Separately, the integration of the precautionary principle within Article 6(3) and
the possibility of preventing in an effective manner adverse effects on the
integrity of protected sites [J30], is consistent with any requirement for
Appropriate Assessment being a “…probability or a risk that the plan [or project]
in question will have a significant effect on the site concerned…” and that
“…such a risk exists if it cannot be excluded on the basis of objective
information that a plan [or project] will have a significant effect on the site
concerned…The assessment of that risk must be made in the light inter alia of
the characteristics and specific environmental conditions of the site concerned
by such a plan or project” [J34] (emphasis added);

vi.

The assessment of risk in (v) takes account of all types of measures, including
mitigation, which has already been completed (including under an adopted
plan) at the date of the screening assessment. For, that assessment is
undertaken of the characteristics and specific environmental conditions as they
appear at the date of the screening assessment, rather than at some historic
date prior to the completion of that mitigation or other measure. This avoids a
theoretical, backdated exercise that fails to take account of present
environmental conditions that incorporate or have benefitted from completed
mitigation or other measures. The requirement under Article 6(3) to consider
the effect of the plan (or project) “…either individually or in combination with
other plans and projects…” does not exclude, for example, the consideration at
screening stage of completed mitigation which has been delivered under
another (adopted) plan.

3.

HRA Screening Update

3.1

The HRA Screening process involves an assessment of any plan or project to establish
if it has potential effects on European wildlife sites. The HRA Screening considers if
the proposals in the neighbourhood plan have the potential to harm the habitats or
species for which European wildlife sites are designated. European wildlife sites are:
•
•

3.2

Special Protection Areas (SPA) designated under the Birds Directive
(79/409/EEC)
Special Areas of Conservation (SAC) designated under the Habitats Directive
(92/43/EEC).

In addition to SPA and SAC sites, Ramsar sites are designated under the Ramsar
Convention (Iran 1971 as amended by the Paris Protocol 1992). Although they are not
covered by the Habitats Regulations, as a matter of Government Policy, Ramsar sites
should be treated in the same way as European wildlife sites. European wildlife sites
and Ramsar sites are collectively known as Natura 2000 sites.
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3.3

The initial screening stage of the HRA process determines if there are any likely
significant effects possible as a result of the implementation of the plan (or project) and
if an appropriate assessment is needed. This stage should provide a description of
the plan and an identification of the Natura 2000 sites which may be affected by the
plan and assess the significance of any possible effects on the identified sites.

Relevant Natura 2000 sites
3.4

As a general ‘rule of thumb’ it is identified that sites with pathways of 10-15km of the
plan/project boundary should be included within a HRA. Kirk Deighton Special Area of
Conservation (SAC) is the only international designated site within a 15km radius of
the Bramham Neighbourhood Area boundary.

3.5

The Kirk Deighton SAC is approximately 4ha is size and is located to the north of
Wetherby within the administrative area of Harrogate Borough (North Yorkshire). The
site lies about 500m north of the northern boundary of the Leeds City Council
administrative boundary. The SAC is situated approximately 5.5km away from the
Bramham Neighbourhood Area at its nearest point. It is therefore unlikely that any
policies or proposals in the draft plan will have an effect on Kirk Deighton SAC. A
location plan and the Natura 2000 data form are attached in Appendix 2.

3.6

The primary reason for the protection of this site is the presence of Great Crested
Newts (Triturus Cristatus) which breed in a large pond set in a depression in grazed
pasture. This main breeding pond has a water level that fluctuates widely, sometimes
leading to pond desiccation. As a result, there is relatively little aquatic vegetation but
egg-laying occurs and recruitment is successful intermittently; however, a large
population is present, demonstrating this species’ ability to thrive in temporary pond
sites. Newts range across an area comprising pasture with old hedgerows.

Consideration of the likely effects of the neighbourhood plan
3.7

The following questions will help to establish whether an Appropriate Assessment is
required for the Bramham NP:

a)

Is the Bramham NP directly connected with, or necessary to the management of
a European site for nature conservation?

3.8

The Kirk Deighton SAC does not lie within the Bramham Neighbourhood Area,
therefore the Bramham NP does not relate to nor is it directly connected with the
management of the SAC. The Kirk Deighton SAC is not within the administrative
boundary of the Leeds Metropolitan District. The policies in the Bramham NP can only
apply within the designated Neighbourhood Area, not outside.

b)

Does the Bramham NP propose new development or allocate sites for
development?
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3.9

No, the Bramham NP does not propose new development or allocate sites for
development, it seeks to shape development that will come forward in the
Neighbourhood Area.

3.10

It includes policies covering:
• Community facilities
• Leisure and recreation
• Housing
• Natural Environment
• Heritage
• The University of Leeds site

c)

Are there any other projects or plans that together with the Bramham NP could
impact on the integrity of a European site, the ‘in combination’ effect?
Leeds Site Allocations Plan

3.11

The Site Allocations Plan is at Examination and Stage 2 of the Hearing Sessions
concluded on 3 August 2018. The Council re-considered the HRA Screening of the
Site Allocations Plan to determine whether the HRA Screening of the SAP could be
considered legally compliant. It is appropriate to refer to the HRA Screening of the
SAP, as this provides a summary of the Council’s position with regard to the ‘in
combination’ effect.
The following points are noted:
As set out in paragraphs 3.1 – 3.3 of EX35, the Council confirms that no mitigation
measures as such (i.e. as characterised as mitigation in the Judgment), whether
proposed under the SAP, or proposed or completed under an adopted plan, has been
taken into account as part of any of the HRA Screening Stage Assessments.
The Council also confirms that no other new measures, whether conservation,
preventative or compensatory measures (i.e. as characterised under Directive 6(3))
proposed under the SAP has been taken into account as part of any of the HRA
Screening Stage Assessments.
There are in fact no such new measures required under the SAP because in light of
the completed (conservation or preventative) measures deriving from adopted plans,
the SAP does not require any measures to be put in place.
In conclusion, the HRA Screening Stage Assessments that have been undertaken by
the Council satisfy the requirements of the Directive and in particular, Article 6(3) when
properly interpreted and in accordance with the Judgment.
The Council confirms the above notwithstanding that it could properly have been
open to the Council to have taken into account mitigation delivered under a previous,
adopted plan, and which had been completed in respect of one or more SAC sites
before the screening assessments were undertaken.
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Harrogate District Local Plan Submission Draft - Habitat Regulations
Assessment August 2018 (submitted for examination 31/08/2018)
3.12 Harrogate BC revisited the HRA of the Submission Draft Local Plan following
the ruling by the Court of Justice of the European Union to ensure that no
mitigation was included in the screening process. Consequently, an
Appropriate Assessment was required and undertaken as set out in the
August 2018 document. The assessment considered the significant effects of
three elements of the draft Local Plan – Growth Strategy, Draft Development
Policies and Draft Allocations - under the following issues:
•
•
•
•
•
3.13

Loss of land
Urban disturbance
Recreational pressure
Water quantity and quality
Pollution levels

For all but one of the above issues the assessment concludes that, due to
certain policies in the draft Local Plan, the policies alone or in-combination
with other projects or plans will not have a significant impact on European
Sites. It does, however, identify that there will be an impact on air quality.
This impact cannot be sufficiently assessed at this time before the Local Plan
examination therefore work is ongoing and will continue during the
examination. The Appropriate Assessment considers Kirk Deighton
specifically. It concludes that a significant impact on pollution levels is unlikely
and that further development is unlikely within the provisions of the draft Local
Plan therefore “A significant in-combination impact is not identified” (para
12.14).

Bramham-cum-Oglethorpe Neighbourhood Plan
3.14

The Bramham NP does not propose any development sites, and rather the policies
proposed will help to shape new development within the area and there are no
identified likely significant effects of this Plan. The policies within the plan are required
to be in general conformity with those of the development plan and the Council
considers that the Bramham NP meets this Basic Condition. The neighbourhood plan
does not promote a greater amount of development than the Local Plan.

3.15

There are no identified likely significant effects on the Kirk Deighton SAC identified as
a result of the Neighbourhood Plan therefore no mitigation measures are required, and
the ‘in combination’ effect is properly addressed through the Council’s conclusions in
respect of the Site Allocations Plan HRA Screening. There are no new measures
required under the SAP owing to the completed (conservation or preventative)
measures deriving from adopted plans, the SAP does not require any measures to be
put in place.

3.16

The above conclusions provide the background to, and the summary of, an
assessment of any potential ‘in combination’ effects of the Bramham NP. It is
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considered that the HRA Screening of the SAP is legally-compliant. The HRA
Screening Update of the Bramham NP builds on this, in particular that an appropriate
assessment is not required.

4.

Consultation with Natural England

4.1

Natural England is a non-departmental public body whose statutory purpose is to
ensure that the natural environment is conserved, enhanced, and managed for the
benefit of present and future generations, thereby contributing to sustainable
development. Natural England is the statutory consultee for the purposes of the
Habitats Regulations Assessment Screening.

4.2

On 10th August 2018 the Council sent the draft HRA Screening Update (2018) to
Natural England and asked that consideration be given to the 2017 Screening Report
and this update in light of the Judgement. On 7th September Natural England
responded to the consultation (Appendix 1) and made the following comments:

A recent judgment from the Court of Justice of the European Union (Case C323/17 People Over Wind v Coillte Teoranta) has provided authoritative
interpretation relating to the use of mitigation measures at the screening stage
of a Habitats Regulations Assessment (‘HRA’) when deciding whether an
appropriate assessment of a plan or project is required. The court concluded
that measures intended to avoid or reduce the harmful effects of a plan or
project on a European Site can only be considered as part of the appropriate
assessment stage of HRA, and not at the preceding screening stage. This
means that it is no longer appropriate to rely on these measures when
deciding whether a plan or project is likely to have a significant effect on a
European site(s).
Natural England is currently considering the particular implications of the
judgment for its advice on neighbourhood planning and the basic condition
that the making of the neighbourhood plan is not likely to have a significant
effect on a European site (paragraph 1, Schedule 2 of the Neighbourhood
Planning (General) Regulations 2012).
In the interim, we advise that local planning authorities, as competent
authority for neighbourhood plans, should consider this judgment before
relying on measures intended to avoid or reduce the harmful effects of the
plan to screen out neighbourhood plans under the Conservation of Habitats
and Species Regulations 2017. Local planning authorities may wish to take
their own legal advice on the implications of the judgment.
The lack of specific comments from Natural England at this stage should not
be taken to imply that there are no potential impacts on European Sites
arising from the proposed plan.

Natural England has commented previously on the screening of the
Bramham-cum-Oglethorpe Neighbourhood Plan under the Habitats
Regulations in our letter dated 04 July 2018 (our ref 248054) which we attach
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for your ease of reference. We welcome the updated screening report and
have no further comments to make.
4.3

The Council refers to Natural England’s response of 2017 in respect of the potential
effects of the proposed plan that states “in our view the proposals contained within
the plan will not have significant effects on sensitive sites that Natural England has a
statutory duty to protect.”

4.4

The Council has considered the Judgement and has not relied on measures intended
to avoid or reduce the harmful effects of the plan in order to screen out the
neighbourhood plan under the Conservation of Habitats and Species Regulations
2017. It is noted that Natural England welcomes the updated screening report and hs
no further comments to make.

5.

HRA Screening Update Conclusion

5.1

It is considered that none of the policies in the Bramham NP are likely to have a
significant positive or negative effect on the Kirk Deighton SAC, and therefore the NP
does not give rise to, or include, any mitigation measures.

5.2

In light of the above, it is considered that given that no likely significant positive or
negative effects on the Kirk Deighton SAC are identified for the Bramham NP either
alone or in combination with other plans or projects, this HRA Screening Update
therefore concludes that the Screening is legally-compliant in respect of the
Judgement and therefore does not require further Appropriate Assessment.

6.

Further European Union Court of Justice Ruling

6.1

On 25 July 2018 the Court of Justice (Second Chamber) ruled in the case of Grace,
Sweetman and the National Planning Appeals Board Ireland (ECLI:EU:C2018:593).

6.2

The Judgement relates to how the conclusions of the Appropriate Assessment
should be interpreted which in turn determines whether Article 6(3) or Article 6(4) of
the Directive applies.

6.3

The trigger point for the Judgement to apply is once the Screening Stage has
concluded that Appropriate Assessment of a plan or project is required. This HRA
Screening Update concludes that Appropriate Assessment of the Bramham
Neighbourhood Plan is not required. As such this Judgement is not applicable.

7

Appendix 1: Natural England Consultation Response to the
Bramham Neighbourhood Plan HRA Screening Update
7th September 2018
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From:
To:
Cc:
Subject:
Date:
Attachments:

Ash, Merlin (NE)

RE: HRA consultation requests
07 September 2018 14:19:39

Hi Ian,
Apologies for delay in getting back to you. Yes it has been quite busy recently. We have made limited
comments on the Bramham and Scarcroft consultations. If you would like our response in a more
formal format or anything specific you wish us to address in the response please let me know. I have
not had a chance to look at Kippax but will do so as soon as possible.
With regards to the recent People over Wind and Sweetman v Coillte Toranta (Case C-323/17) we
are still in the process of determining the full implications of the judgement, particularly with regards to
neighbourhood planning and local development orders, however we have the following interim advice
which we hope is helpful:
A recent judgment from the Court of Justice of the European Union (Case C-323/17 People
Over Wind v Coillte Teoranta) has provided authoritative interpretation relating to the use of
mitigation measures at the screening stage of a Habitats Regulations Assessment (‘HRA’)
when deciding whether an appropriate assessment of a plan or project is required. The court
concluded that measures intended to avoid or reduce the harmful effects of a plan or project
on a European Site can only be considered as part of the appropriate assessment stage of
HRA, and not at the preceding screening stage. This means that it is no longer appropriate to
rely on these measures when deciding whether a plan or project is likely to have a significant
effect on a European site(s).
Natural England is currently considering the particular implications of the judgment for its
advice on neighbourhood planning and the basic condition that the making of the
neighbourhood plan is not likely to have a significant effect on a European site (paragraph 1,
Schedule 2 of the Neighbourhood Planning (General) Regulations 2012).
In the interim, we advise that local planning authorities, as competent authority for
neighbourhood plans, should consider this judgment before relying on measures intended to
avoid or reduce the harmful effects of the plan to screen out neighbourhood plans under the
Conservation of Habitats and Species Regulations 2017. Local planning authorities may wish
to take their own legal advice on the implications of the judgment.
The lack of specific comments from Natural England at this stage should not be taken to
imply that there are no potential impacts on European Sites arising from the proposed plan.
Kind regards

Merlin
Merlin Ash

www.gov.uk/natural-england
We are here to secure a healthy natural environment for people to enjoy, where

From:
To:
Subject:
Attachments:

Ash, Merlin (NE)
RE: Consultation: Bramham NP HRA Screening July 2018
248054 Natural England Response.PDF

Dear Abbie Miladinovic,
Apologies for the delay in getting back to you. Natural England has commented previously on the screening of the Bramham-cumOgglethorpe Neighbourhood Plan under the Habitats Regulations in our letter dated 04 July 2018 (our ref 248054) which we attach for
your ease of reference. We welcome the updated screening report and have no further comments to make.
Yours sincerely,

Merlin
Merlin Ash

www.gov.uk/natural-england
We are here to secure a healthy natural environment for people to enjoy, where wildlife is protected and
England’s traditional landscapes are safeguarded for future generations.
Natural England offers two chargeable services – The Discretionary Advice Service (DAS) provides pre-application, pre-determination and
post-consent advice on proposals to developers and consultants as well as pre-licensing species advice and pre-assent and consent
advice. The Pre-submission Screening Service (PSS) provides advice for protected species mitigation licence applications.
These services help applicants take appropriate account of environmental considerations at an early stage of project development, reduce
uncertainty, reduce the risk of delay and added cost at a later stage, whilst securing good results for the natural environment.

In an effort to reduce Natural England's carbon footprint, I will, wherever possible, avoid travelling to meetings and
attend via audio, video or web conferencing.

From: Miladinovic, Abbie [mailto:Abbie.Miladinovic@leeds.gov.uk]
Sent: 10 August 2018 08:28
To: Consultations (NE)
Cc: Mackay, Ian
Subject: Consultation: Bramham NP HRA Screening July 2018
Importance: High
Hello,
The draft Bramham Neighbourhood Plan is currently at submission and examination stage. The independent examiner has
requested that the Council reviews the HRA Screening Report (October 2017) in light of the EU Court of Justice Judgement in
‘People over Wind’ dated 12 April 2018 and consults Natural England as the Statutory Consultee.
Please see attached the Council’s draft update to the HRA Screening of October 2017 which proposes that the screening is legallycompliant given that no LSEs were identified, therefore no ‘mitigation’ measures were considered.
·
·

The submission draft Neighbourhood Plan can be viewed:
https://www.leeds.gov.uk/Local%20Plans/Neighbourhood%20Planning/Bramham%20documents/Bramham%20NP%20LR.pdf
The October 2017 HRA Screening can be viewed (page 12 onwards):
https://www.leeds.gov.uk/Local%20Plans/Neighbourhood%20Planning/Bramham%20documents/Bramham%20NP%20SEAHRA%20Screening%20Report.pdf

Please can the July 2018 update to the HRA Screening be reviewed, and comments be provided in respect of whether Natural
England considers that the Screening of October 2017 and the July 2018 update which clarifies this are legally-compliant.
Please can comments be sent no later than 24th August.
Kind regards,
Abbie Miladinovic
Neighbourhood Planning

Appendix 2: Map Showing Bramham Neighbourhood Area
and Kirk Deighton SAC
Natura 2000 Data Form for Kirk Deighton SAC
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UK SAC data form

NATURA 2000
STANDARD DATA FORM
FOR SPECIAL PROTECTION AREAS (SPA)
FOR SITES ELIGIBLE FOR IDENTIFICATION AS SITES OF COMMUNITY IMPORTANCE (SCI)
AND
FOR SPECIAL AREAS OF CONSERVATION (SAC)

1. Site identification:
1.1 Type

1.2 Site code

B

1.3 Compilation date

UK0030178

1.4 Update

200107

1.5 Relationship with other Natura 2000 sites

1.6 Respondent(s)
1.7 Site name

International Designations, JNCC, Peterborough

Kirk Deighton

1.8 Site indication and designation classification dates
200107
200412

date site proposed as eligible as SCI
date confirmed as SCI
date site classified as SPA
date site designated as SAC

200504

2. Site location:
2.1 Site centre location
longitude
01 23 47 W

latitude
53 56 43 N

2.2 Site area (ha)

2.3 Site length (km)

4.03

2.5 Administrative region
NUTS code
UK22

Region name

% cover

North Yorkshire

100.00%

2.6 Biogeographic region
X
Alpine

Atlantic

Boreal

Continental

Macaronesia

Mediterranean

3. Ecological information:
3.1 Annex I habitats
Habitat types present on the site and the site assessment for them:
Annex I habitat

Kirk Deighton
Natura 2000 Data Form

% cover

Page 1

Representati
vity

Relative
surface

Conservation
status

Global
assessment

Produced by JNCC., 27/07/11

UK SAC data form

3.2 Annex II species
Population
Resident
Species name

Triturus cristatus

Site assessment

Migratory
Breed

Commo
n

Winter

-

Stage

-

-

Population

Conservation

Isolation

C

C

C

Global

B

4. Site description
4.1 General site character
Habitat classes

% cover

Marine areas. Sea inlets
Tidal rivers. Estuaries. Mud flats. Sand flats. Lagoons (including saltwork basins)
Salt marshes. Salt pastures. Salt steppes
Coastal sand dunes. Sand beaches. Machair
Shingle. Sea cliffs. Islets
Inland water bodies (standing water, running water)
Bogs. Marshes. Water fringed vegetation. Fens
Heath. Scrub. Maquis and garrigue. Phygrana
Dry grassland. Steppes
Humid grassland. Mesophile grassland
Alpine and sub-alpine grassland
Improved grassland
Other arable land
Broad-leaved deciduous woodland
Coniferous woodland
Evergreen woodland
Mixed woodland
Non-forest areas cultivated with woody plants (including orchards, groves, vineyards, dehesas)
Inland rocks. Screes. Sands. Permanent snow and ice
Other land (including towns, villages, roads, waste places, mines, industrial sites)
Total habitat cover

3.0

95.0

2.0

100%

4.1 Other site characteristics
Soil & geology:
Clay, Neutral

Geomorphology & landscape:
Lowland

4.2 Quality and importance
Triturus cristatus
• for which this is considered to be one of the best areas in the United Kingdom.

4.3 Vulnerability
Kirk Deighton is subject to variable water levels which means the ponds do not hold water some years. The
situation will need to be kept under review. The ponds are situated in a heavily grazed pasture. While this is
not a problem in itself the pond edges tend to be heavily poached and there is little aquatic vegetation. An
agreement will be sought with the land manager that would involve fencing of the pond and setting aside a
small section of the pasture to improve the habitat for newts.

Kirk Deighton
Natura 2000 Data Form

Page 2

Produced by JNCC., 27/07/11

UK SAC data form

5. Site protection status and relation with CORINE biotopes:
5.1 Designation types at national and regional level
Code

% cover

UK04 (SSSI/ASSI)

Kirk Deighton
Natura 2000 Data Form

100.0
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